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i) Certitude de propriété : Cour pas de compétence pour
trancher litige civil

Wellgatelnternational Ltd. (Applicant) v. The Minister of National Revenue
(Respondent)

2000 DTC 6458

Federal CouitTrial Division

June 19, 2000

(Court File Nos. 66299 and 1TA242999.)

Collection of taxd Garnishmend Minister having issued certain Requirents to Pay,
and having obtained an ex parte order for garnishment in the Federdl Ciairt

Division 8 Minister later applying for a final garnishment order, and an interested party
applying for a judicial review of the Minister's Requirements todayhether such
applications should be stayed, pending the outcome of proceedings instituted by the
Minister in the Quebec Superior Court covering many of the same issues raised by the
Minister in the Federal Cou& Income Tax Act, R.S.C. 1985 (5th Supp.)lcas

amended, s223(2) 223(3) 224(1)and225(2)

M controlled Services M.L. Marengere Inc. (the tax debtor, hereafter referred to as
"Services MLM"). He was also the Chairman of Wellgate International Ltd. (the

interested party, hereafter referredas "Wellgate™). On April 28, 1998, M and Services
MLM transferred and assigned to Wellgate the contractual and economic benefits owed
to them under a certain Settlement and Release Agreement. On March 5, 1999, the
Minister reassessed Services MLM for 599996, and 1997, for taxes, interest, and
penalties totalling $881,848. He also assessed Services MLM for 1998 for taxes, interest,
and penalties totalling $1,192,545. After issuing the usual Certificate and registering it in
the Federal Court (under sdztion 223(3) of the Act), the Minister obtained an ex parte
order for garnishment directed to Richter and Associates Inc. He also sent to Richter and



Associates Inc. (and to several other parties), Requirements to Pay under subsection
224(1) of the Acthaming Wellgate as a tax debtor, and requiring amounts payable to
Services MLM and/or Wellgate to be paid not to them, but directly to the Minister.
Wellgate applied to the Federal Cadrtial Division for a judicial review of the said
Requirements to Paglleging primarily that it was not a tax debtor, but that only
Services MLM could be so described. Since Richter and Associates Inc. had not
responded to the said ex parte order for garnishment, the Minister applied for an order
rendering such garnishmessecutory.

Held: Both the Minister's and Wellgate's applications were stayed pending the final
disposition of an ongoing action in the Quebec Superior Court which had been
commenced by the Minister on September 23, 1999. In this action the Minister was

seeking, on the ground of

r
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fraud, to set aside the transfer from Services MLM to Wellgate on April 28, 1988 of
beneficial interest in the said Settlement and Release Agreement. In the proceedings
before the Federal Coiiifrial Division, however, the Minister was asking the Court to

lift the alleged corporate veil and to find that Wellgate was nothing moreathan
figurehead for Services MLM. In short, the integral question here and its resolution
encompassed the validity of contracts entered into between private parties. As a result,
there was grave doubt that the Federal Court had jurisdiction to entertamtagsrs.

The Minister was not simply seeking to realize a debt of the judgment debtor, but to
establish that certain agreements and contracts (between private parties) were invalid and
fraudulent. Given the uncertainty concerning the Federal Coursdligtion and the
inadequacy of summary proceedings for resolving the complex and difficult questions
involved, the Quebec Superior Court was the proper forum for the resolution of the
dispute between the parties. That Court certainly had jurisdictiorttev@npugned
contracts in issue.

Counsel:A. Rodgers for the plaintiff; D. Beauchamp for the defendant.
Before:Rouleau, J.

223(2) 223(3) 224(1) 225(2) 2000 DTC 6458 Federal Cousl Division Superior
Federal Courts June 19, 2000 Rouleau 26088
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Rouleau, J.: [1] These two applications arise from the same facts and were heard
together. In 1662-99, the aplicant Wellgate International Ltd. seeks, by way of judicial
review, an order setting aside the Requirement to Pay notices issued by the respondent
Minister under subsection 224(1) of tmeome Tax Acfthe "Act") which had been

directed to Richter andssociates Inc. In ITAR42999, the Minister of National

Revenue, having issued a certificate against Services M.L. Marengere Inc., a debtor
under subsection 223(2) of the Act and having registered it in the Federal Court pursuant
to subsection 223(3) ofi¢ Act, obtained an ex parte order for garnishment also directed
to Richter and Associates Inc. The garnishee, having not responded, this application is
directed to render executory the garnishment order pursuant to Rule 45Fetidnal

Court Rulesandis now being opposed by the judgment debtor, Services M.L. Marengere
Inc. and the Interested Party, Wellgate International Inc.

[2] Michel Marengere, through his personal services corporation, Services M.L.
Marengeére Inc., had been retained as ChairmdrCéunef Executive Officer of Dominion
Bridge Corporation in February of 1995 and his personal corporation has filed annual
income tax returns. As a result of information obtained in late 1998 and early 1999, the
Minister of National Revenue, on March 5989 proceeded to reassess Services M.L.
Marengeére Inc. for the taxation years ending September 30, 1995, 1996 and 1997 for a
total of arrears, interest and penalties in the amount of $881,848. The Minister further
issued an assessment for the 1998 taxatan claiming taxes owing, interest and
penalties in the amount of $1,192,545. He proceeded to apply and obtained from this
Court an Order of Forfeiture under subsection 225(2) of the Act. He also directed notices
to garnishee pursuant to subsection 2P4{the Act to Richter and Associates Inc.;

finally, anex parteorder was obtained from this Court in July, 1999, pursuant to rule 449
of theFederal Court RulesBoth the latter proceedings are the object of this debate.

[3] To better understand thisspute, it is important to outline the association of various
corporate entities. Services M.L. Marengeére Inc., a Quebec corporation controlled by Mr.
Michel Marengeére; Wellgate International Inc., a British Virgin Island corporation of
which Mr. Marengerés Chairman ("Wellgate™); and, Dominion Bridge Group of
Companies (the Dominion Bridge Group), formerly the Cedar Group. The Dominion
Bridge Group has several components. The parent Dominion Bridge Corporation
("DBC") is a Delaware holding corporation a@eédar Group Canada Inc. ("Cedar
Canada") is a wholly owned subsidiary of DBC and itself a holding company with
interests in four separate units: Cedar Group Australia Pty Limited which owned 63.8%
of an operating engineering firm known as McConnell Dog&licConnell"); Dominion
Bridge Inc., a Canadian operating company ("DBI"); Steen Contractors Ltd. ("Steen"), a
Canadian company with two subsidiaries, Becker Contractors Ltd. and Les Entreprises
Becker Inc.; and, Davie Industries Inc., a shipyard opematQuebec ("Davie") with a
wholly owned subsidiary M.I.L. Intermodal Inc.

[4] On February 1, 1995, a Services Agreement was entered into between Cedar Group
Inc. (now DBC) and "Michel L. Marengére", an individual resident in the Province of
Quebec, andib company "Services M.L. Marengére Inc." which was to provide the
services of Mr. Marengere to DBC (the "Services Agreement”). Pursuant to the



agreement, Mr. Marengére was to act as Chairman and Chief Executive Officer of DBC

r
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and all the attendant responsibilities for the Dominion Bridge Group as a whole. The
services were to be performed primarily in Montifeala three year term subject to a
further three year renewal clause.

(2000 DTC 6458 at 6460)
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[5] On September 26, 1997, a @iteAgreement was entered into between the Bank of
New York ("BNY Financial") as lead lender and others and Cedar Canada, as borrower,
with its four business units as guarantors. The credit provided to Cedar Canada was a
revolving line of credit of up to40 million, the proceeds of which would be used to

repay certain indebtedness of Cedar Canada to BT Commercial Corporation, to finance
the working capital requirements of Cedar Canada, and DBI Steen and Davie in the
ordinary course of business and to pagsfand expenses incurred in connection with the
transaction.

[6] On April 6, 1998, another Credit Agreement was entered into between Lamar

Investments, Inc. and Wellgate International Ltd. as lenders and Cedar Group as

borrower with its four business wsias subsidiary guarantors. The first recital of this
agreement provided as follows:

A. The Borrower has requested that the Lenders make available to the Borrower credit
accommodations in an aggregate principal amount at any one time outstanding not to
exceed $14,800,000, the proceeds of which will be used to finance the payments owing to
Wellgate under the Settlement, Release and Discharge Agreements between the Parent
and Messrs. Marengére, Matossian and Amyot, (the "Settlement Obligations"), to repay
certain outstanding tax obligations owed to Revenue Canada and to finance working
capital requirements of the Borrower and DBI, Steen and Davie in the ordinary course of
business and to pay fees and expenses incurred in connection herewith.

[7] On April 28,1998, as the result of a falling out between DBC and Michel Marengére
as well as two other Canadian corporate executives, their services were terminated and
Settlement and Release Agreements were entered into with each of the three corporate
executives talling compensation of $4.8 million U.S. The agreement was "among
MICHEL L. MARENGERE, (‘"Mr. Marengere'), a resident of Quebec, Canada,
SERVICE M.L. MARENGERE INC., a Canadian services corporation (*Services MLM'*
and others), and DOMINION BRIDGE CORPORAIN, a Delaware corporation (the



“Corporation’)." Services MLM is to be compensated for the remaining portion of the
personal services contract as well as damages. The crucial provision of the Settlement
and Release Agreement which is of primary interesiti;dispute states:

The Corporation agrees to pay Services MLM or its assignees for the said termination
and the extra contractual damages, the sum of Two Million Seven Hundred Thousand
Dollars ($2,700,000). These payments will be made by delivery dintie of execution

of this Agreement to Pouliot Mercure as trustee for Wellgate International, Ltd.
("Wellgate™) of the Corporation's 11.5% Convertible Note (the "Note") in the principal
amount of Four Million Eight Hundred Thousand Dollars ($4,800,08G@yhich

Services MLM will have a beneficial interest equal to $2,700,000. The Note is
convertible into shares of Common Stock, $.001 par value per share, of the Corporation
at the conversion rate of $2.60 per share. A copy of the Note is attached hédtrhbé

B.

[8] The agreement also provided that as an incentive to Services MLM and Wellgate to
accept the Note, Dominion Bridge would issue a common stock purchase warrant to
Wellgate to purchase 333,708 shares of common stock at $.001 par valuegef ta
Corporation at $3.00 per share for a three year period commencing on April 28, 1998,
during which time Services MLM would have a beneficial interest to purchase 187,711
shares. The note for $4.8 million U.S. payable to Services M.L. Marengeta imbich

it retained a beneficial interest of $2.7 million U.S. was due 18 months after the execution
of the Settlement and Release Agreement or sooner in the event that DBC was unable to
meet the repayment undertakings as provided in the Loan Agreeh?gmt| 6, 1998.

[9] On the same date, April 28, 1998, Michel Marengére personally and through Services
MLM, his personal services corporation, transferred and assigned to Wellgate the
contractual and economic benefits owed to them by DBC under thensettl and

Release Agreement. Other assignors joining in the instrument include Nicolas V.
Matossian, personally and Greyhorse Resources (Canada) Ltd. ("Greyhorse"), a Canadian
services corporation controlled by Mr. Matossian and Rene Amyot (the two other
executives formerly employed by DBC who retained the beneficial interest of the
remainder of the $4.8 million U.S.). Mr. Marengere and Mr. Matossian, as officers of
Wellgate, executed the document accepting as assignee the transfer and assignment. This
instrument stated that in consideration for the assignment and transfer, Wellgate "hereby
issues a convertible promissory note to the Assignors in the principal amount of U.S.
$4,800,000".

[10] On October 26, 1998, BNY, as a secured creditor, petitioneduékeQ Superior
Court (Bankruptcy and Insolvency Division) in the matter of Cedar Canada's proposal
under theBankruptcy and Insolvency Adthe objective was to force the sale of the

McConnell shares, which was the most significant asset owned by CedataCan

r
2000 DTC 6458 at 64¢



(2000 DTC 6458 at 6461)

223(2) 223(3) 224(1) 225(2) 2000 DTC 6458 Federal Couil Division Superor
Federal Courts June 19, 2000 Rouleau 260081

[11] On February 17, 1999, the Quebec Superior Court (in bankruptcy) directed Richter
and Associates Inc. to sell the McConnell shares for $84,000,000 (Australian funds), to

receive the funds and deposieth into a trust account in a Canadian chartered bank to be
dealt with in accordance with the applicable provisions otilvé Code of Quebeand

the Civil Code of Procedure

[12] On February 19, 1999, Wellgate filed a claim with Richter and Assocrates |
claiming the $4.8 millions U.S. due under the Settlement and Release Agreement which
had been assigned to it by Services M. L. Marengeére Inc. and others.

[13] It is alleged, under the Credit Agreement of April 6, 1998, that Wellgate made
available taCedar Canada a loan in the amount of U.S. $4,800,000 which was secured by
a specific charge on the McConnell shares.

[14] Having reassessed Services M. L. Marengére Inc. for the taxation years 1995, 1996
and 1997 and having assessed the corporationddrd®8 taxation year, and being aware
of the claim by Wellgate, on March 15, 1999, the Minister issued to Richter and
Associates Inc. Requirements to Pay under subsection 224(1)Inttmee Tax Act

naming Wellgate International Ltd. as a "tax debtori.te same day, the Minister
transmitted a number of letters under the same section of the Act to various parties,
requiring them to pay to the Minister amounts payable by them to Services M.L.
Marengere Inc. and/or Wellgate International Ltd.

[15] Wellgae International Ltd. now brings an application in fik68299 for judicial

review seeking an order setting aside the Requirement to Pay notices issued by the
Minister under subsection 224(1) of the Act alleging primarily that it is not a "tax debtor"
ard only Services M.L. Marengere Inc. could be so described.

[16] The Minister then brought an ex parte motion beforeGloisrt under Ruled49 and

451 of theFederal Court Rulefor a garnishment order against Services M.L Marengere
Inc., Richter & Assodtes Inc., and Wellgate International Ltd. By order dated July 19,
1999, the Court granted the garnishment order in favour of the Crown. A hearing was
scheduled to proceed on November 3, 1999 before Prothonotary Morneau with respect to
obtaining a final ganishment order. The hearing was rescheduled to the week of April

11, 2000, at which time it was agreed by the parties that since the application in file ITA
242999 dealt with the same issues as those raised in the judicial review application in T
662-99, the matters would be heard together. That hearing took place before me in
Montreal on April 18, 2000.

[17] | have given careful consideration to the arguments and submissions of the parties
and am satisfied that the proper course to follow in both atjits is to stay these



matters pending the final disposition of an ongoing action in the Quebec Superior Court
(court file no. 50805-052021993) commenced September 23, 1999. In the action before
the Superior Court of Quebec, the Minister is seekingtaside the transfer of the
beneficial interest that Services M.L. Marengere Inc. has assigned to Wellgate claiming
fraud and ultimately setting aside the corporate veil.

[18] Wellgate disputes owing any money to Revenue Canada and further denies any
regponsibility for the alleged debts of Services M.L. Marengere Inc. The underlying basis
of the Minister's position on the other hand, is that the validity of the transactions and
contracts entered into in April of 1998 are fraudulent and invalid theredgniag

Wellgate responsible for the money owed.

[19] The Minister argues in his submissions that there is no possible claim that Wellgate
can assert vig-vis the Cedar Group since there was no consideration advanced by
Wellgate to the Cedar Group purstismthe agreement entered into on April 6, 1998 and
since there was no actual loan the contract should be set aside. He relies on Article 2314
of theQuebec Civil Cod&hich states as follows:

Art. 2314.Le simpleprét  Art. 2314A simpleloanis
estle contratparlequel  acontractby whichthe
le préteurremetune lenderhandsovera certain
certainequantitéd'argent quantityof moneyor other
ou d'autresiensqui se propertythatis consumed
consommenparl'usagea by theusemadeof it, to
'emprunteurgui s'oblige  theborrower,who binds
alui enrendreautantde  himselfto returnalike
mémeespéecet qualité, guantityof the samekind
apresun certaintemps. andquality to thelender
afteracertaintime.

[20] He further asserts that the assignment between Services M.L. Marengére Inc. and
others to Wellgate should be set aside because of the doctrine of simulation and refers the
Court to Article 851 of theQuebec Civil Cod&hich provides as follows:

Art. 14511l y a Art. 1451.Simulation
simulationlorsqueles existswherethe parties
partiesconviennent agreeto expresgheirtrue
d'exprimereur volonté intent,notin anapparent

réellenonpointdansun contractbutin asecret
contratapparentmaisdans contractalsocalleda
uncontratsecretaussi  counterletter.
appelécontrelettre.

Betweentheparties,a
Entrelesparties|a counterletterprevails



contrelettrel'emportesur  overanapparentontract.
le contratapparent.

(2000 DTC 6458 at 6462)
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[21] He then refers me to Article 1452 of iQeiebec Civil Codstating that third persons
in good faith have a right to claim an interest:

Article 1452.Lestiersde  Article 1452.Third persons
bonnefoi peuventselon  in goodfaith may,
leurintérét,seprévaloir accordingo their
ducontratapparenbude interestavailthemselves
la contrelettre,mais'il  of theapparentontractor
surviententreeuxun thecounterletter;
conflit d'intérétscelui  howeverwhereconflicts of
qui seprévautdu contrat  interestarisebetween
apparenestpréféeré. them,preferencas given

to the persorwho avails

himselfof theapparent

contract.

[22] He further submits that this transaction is fictitious and disguises true meaning; that
there was in fact an intent to deceive and the agreement should be set aside.

[23] He also refers to Articles 317 and 1631 of @uebec Civil Codstating that the
agreement should be set aside because of fraud and that a debtor cannot render himself
insolvent in such a way as to defeat a valid creditor and that such conduct oresgreem
may be set aside:

Article 317.La Article 317.In no casemay
personnalitguridique alegalpersonrsetup juridicalpersonality
d'unepersonnanoralene againstapersonn good
peutétreinvoquée faith if it is setupto
al'encontred'unepersonne dissembldraud,abuseof

debonnefoi, deslors right or contraventiorof a
gu'oninvoquel'abusde rule of public order.

droit ou unecontravention

aunerégleintéressant

l'ordrepublic.




Article 1631.Le créancier, Article 1631.A creditor

s'il ensubitun préjudice, who suffersprejudice

peutfaire déclarer throughajuridical act

inopposablé sonégard madeby his debtorin fraud ofhisrights,in
l'actejuridique quefait particularanactby which
sondélteurenfraudede herendersor seekgo
sesdroits,notamment renderhimselfinsolvent orby which, being
l'acteparlequelil se insolvent,hegrants preferenc® another
rendou chercheaserendre creditormayobtaina

insolvableou accorde, declaratiorthatthe act

alorsqu'il estinsolvable, may notbesetup againsthim
unepréférenceaun autre

créancier.

[24] Finally, the Minister seeks to have the Court lift the alleged corporate veil and find
that Wellgate is nothing more than a figurehead for Services M.L. Marengere Inc. In
short, the integral question here and isotetion encompasses the validity of contracts
entered into between private parties. As a result, | have grave doubts as to whether this
Court has jurisdiction to entertain these matters.

[25] The Supreme Court of Canada has developed apinoeged testor the
determination of Federal Court jurisdiction.ITrO-Int. Terminal Operators Ltd. v. Miida
Electronics Inc.[1986] 1 S.C.R. 752, the Court stated at p. 766:

The general extent of the jurisdiction of the Federal Court has been the subject of much
judicial consideration in recent years.Quebec North Shore Paper Co. v. Canadian
Pacific Ltd, [1977] 2 S.C.R. 1054 and McNamara Construction (Western) Ltd. v. The
Queen[1977] 2 S.C.R. 654, the essential requirements to support a finding of
jurisdiction in the Federal Court were established. They are:

1. There must be a statutory grant of jurisdiction by the federal Parliament.

2. There must be an existing body of federal law which is essential to the disposition of
the case and which nourishes gtatutory grant of jurisdiction.

3. The law on which the case is based must be a "law of Canada" as the phrase is used in
s. 101 of theConstitution Act, 1867

[26] In order to satisfy the second requirement for this Court's jurisdiction, the existing
body of federal law must be "essential to the disposition of the case" and must "nourish”
the statutory grant of jurisdiction. The question which continues to arise in cases raising a



jurisdictional issue is how much federal law is sufficient to confesgiition. In
McNamarathe Supreme Court held that the mere fact that the federal Crown is plaintiff
is not enough. Nor is it enough that the cause of action depends upon another cause of
action that is within the Court's jurisdiction.® v. Thomas FulteConst. Co. (1958)

Ltd., [1980] 1 S.C.R. 695, the majority of the Supreme Court rejected the argument that a
third party proceeding by the Crown for contribution and indemnity against a private
party came within the Federal Court's jurisdiction becaus®ge from and was

dependent upon the plaintiff's claim against the Crown, which itself was founded upon
federal law. The majority held that the Federal Court was without jurisdiction to entertain
the third party proceeding because federal law couldestld to embrace the issues on
the third party notice, since that claim arose not out of liability of the Crown, but only out
of the contract of indemnity and the provincial legislation.

[27] The question of the Court's jurisdiction was again canvassBddtarache, J. of the
Supreme Court of Canada in the c&smadian Human Rights Commission v. Canadian
Liberty Net [1998] 1 S.C.R. 626. There is no doubt that in this particular case the Court
was dealing with a federal tribunal over which the FedeoairtQof Canad had some
supervisory jurisdiction.

r
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The Supreme Court analyzed and put forward certain tests for determining the existence
of jurisdiction as opposed to the appropriateness of exercising jurisdiction. At page 653
Bastarache, J. wrote the following passage from Professor Hogg:

(2000 DTC 6458 at 6463)
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Section 101 does not authorize theabishment of courts of general jurisdiction akin to

the provincial courts. It only authorizes courts "for the better administration of the laws of
Canada". This has two important consequences. First, it means that the Federal Court of
Canada has no intent jurisdiction; its jurisdiction is confined to those subject matters
conferred upon it by thEederal Court Acbr other statute. Secondly, it means that the
Federal Court can be given jurisdiction over only subject matters governed by the "laws
of Canala".

[28] At pages 65&59, Bastarache, J. wrote the following:

As is clear from the face of thkeederal Court Actand confirmed by the additional role
conferred on it in other federal Acts, in this caseHbenan Rights ActParliament

intended to grara general administrative jurisdiction over federal tribunals to the Federal
Court. Within the sphere of control and exercise of powers over administrative decision
makers, the powers conferred on the Federal Court by statute should not be interpreted in
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anarrow fashion. This means that where an issue is clearly related to the control and
exercise of powers of an administrative agency, which includes the interim measures to
regulate disputes whose final disposition is left to an administrative deonsiker, the
Federal Court can be considered to have a plenary jurisdiction.

[29] He went on to conclude:

Many federal Acts do not provide for the exercise of administrative decrsa&ing
authority. Where that is the case, the reasoning adopted here wpikctes the broad
supervisory jurisdiction of the Federal Court is inapplicable.

| do not believe that anything in this approach undermines the special position of s. 96
courts, or that there is any likelihood of s. 101 courts acting beyond their choisétu
competence. The third requirement of the I'SQpra testd that the law be a
constitutionally valid law of Canadé guarantees that from a doctrinal perspective.
From an institutional perspective sif] believe the ultimate guarantee is pama by this
Court, whose purpose is to serve as the court of appeal for the federal and each provincial
superior court system, and to ensure tahat each remains within its jurisdictional limits.
Nor should anything which | have said in the foregoing bertad&eindermine the long
established principle that where there is no federal law in a matter of federal jurisdiction,
provincial superior courts continue to have jurisdiction by virtue of the doctrine of
inherent jurisdictionEven where federal law hasdreenacted, but there is no
administrative decisiomaker subject to the operation of the Federal Court Act or any
other grant of jurisdiction to the Federal Court in the Act in question, then s. 96 courts
continue to exercise an inherent jurisdiction

(enmphasis added)

[30] I find that reasoning equally applicable to the matters now before me. When the
"conclusions of the action" are examined here, it is clear that the Crown is not simply
seeking to realize a debt of the judgment debtor. On the contraaytlehMinister is
endeavouring to establish is that certain agreements and contracts entered into between
private parties are invalid and fraudulent. According to the Crown, if a finding of that
nature is made, there could be no question that the apphwas the money in question

and that the Requirement to Pay notices issued under section 224nufoime Tax Act

were proper and that a final garnishment order unddfelderal Court Ruless

warranted.

[31] In Le Bois de Construction du Nord (1971¢é&. v. The Quedta986] 2 C.T.C. 227,

the judgment debtor, a company incorporated under the Q@arepanies Actvas

insolvent. Its only assets were promissory notes. The company declared a dividend of the
amount due in on the notes. The notes werethglaced by notes in favour of the
shareholders of the company. One of the shareholders and director of the company was
also one of the partners indebted under the notes. The Minister issued an assessment,
registered it with the Federal Court and obtaiagmovisional order of seizure against the
partners . They appealed on the basis that they owed nothing. The Crown contested the
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partners' declaration that they did not owe any money, ashkiegalia, that the

replacement of the promissory notes be aled illegal, fraudulent and of no effect. The
appellant's argued that the Crown's application was beyond the jurisdiction of the Federal
Court as a matter of provincial law.

[32] Marceau, J., in dissent, found that the Court did not have jurisdictadimgshis
reasons in part as follows:

The Court's power to rule on a pointpsbvincial law which arises incidentally in the

course of exercising its proper jurisdiction is not in any dolibs clear that the power
conferred on the Court to disposeanf action is not limited to that of ruling on the

existence of the right claimed, but carried with it that of ensuring by legal means that the
judgment is enforced. Otherwise its function would be a purely academic one. The power
of jurisdiction implies he complementary one of compulsory execution, a power of
execution which, be it said in passing, is necessarily the same whatever the source of the
power of jurisdiction, that is, whatever the Act of the Parliament of Canada on which the
judgment is basedust as the Court has the power to rule on a question of provincial law
which arises incidentally in the course of exercising its jurisdictional power, so it has the

power to

r
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dispose of a question of provincial law which arises in exercising its power of execution.
Accordingly, it cannot be concluded merely from the fact that in the case at bar the
objection nade by the respondent to negative declarations rises question of provincial
law that the Court does not have jurisdiction to determine

(2000 DTC 6458 at 6464)
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The fact remains however that, even though what the appellants said in support of their
argument cannot be accepted, the argument itself may still have somd& bagiswer of

the Court to consider the respondent's objectiepends on one essential condition,

namely that the proceeding is merely a phase of compulsory execution, and to determine
whether this condition is met it must first be asked what is involved in compulsory
execution of a judgment which orders a partpay a sum of money, as is the case here.

... therefore, the question is whether the respondents’s objection in the case at bar is in
fact still within the limits of compulsory execution . It can readily be seen from examining
the conclusions of the actidhat it is not.The respondent does speak of a "fraudulent
transaction”, but the Court must look at exactly what is involved. The respondent does
not dispute that the garnishees did actually pay their debt to the shareholders: what she is
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asking if | unerstand correctly is that the declaration of a dividend be ruled illegal and be
voided, thus making it clear that the debt to the shareholders was only apparent, which
would establish that the transfer of payment was a purely gratuitous act towards them.
Even that is not all, for even if the transfer of payment and the payment were gratuitous,
it does not follow that the garnishees should pay again as if they had not made the
payment. The payment is a matter of fact and it extinguished the debt. Fontisbezs

to be required to pay again, there would have to b a debt equivalent to that extinguished,
but based on some other cause that the one giving rise to the initidIsigigose it is

quite possible for the Court to have the legal power to givetatighis group of claims

on proof of fraud, provided that all the parties concerned are in court, the shareholders
as well as the members of the partnership, and possibly the other creditors as well, and
their position could then be determined, eacheispect of the others, that is, who owes

who and on what basis; but | think it is clear that the focus of such a group of claims is
no longer simply distraint on the assets of the debtor and is completely outside the scope
of execution proceedings. The resdent is not seeking to realize a debt of the judgment
debtor, she is seeking to exercise an action which belongs only to her. In my opinion, this
Court does not have jurisdiction to entertain it.

(emphasis added)

[33] In argument before me, counsel foe tCrown admitted that what the Minister is
seeking is a lifting of the corporate veil and a finding that Wellgate International is
nothing more than a figurehead for Services M.L. Marengere Inc. As suggested by
Marceau, J., | suppose it is possible fas thourt to have the power to give effect to the
Crown claims on proof of fraud provided that all of the parties involved are in Court. But,
as inLe Bois de Construction du Ngrthe focus of the Crown's position is no longer
simply on the assets of thedgment debtor. Instead, the judgment debtor denies owing
the money because of the validity of agreements between private parties while the
Crown's position is based entirely on their invalidity. What of the interest of Matossian
and Amyot who claim someebeficial interest in the $4.8 million U.S. promissory note?

[34] The contractual issue therefore, cannot be considered to be in some way incidental
to the Court's jurisdiction nor is it merely a phase of compulsory execiNither the
Income Tax A¢twhich confers jurisdiction on the Court to review the Minister's
discretion in issuing the Requirement to Pay notices, ndfateral Court Ruleswvhich

grant jurisdiction to issue a final garnishment order, can in any way seem to bestow or
nourish jurisdction on this Court to undertake an examination of the circumstances
surrounding the transactions and agreements in question and to make a determination
with respect to the Crown's allegations of fraud, allegations which concern incidents that
occurred sme 8 months prior to this event. The question to be determined here and the
remedies being sought are, in my view, completely outside the scope of execution
proceedings or judicial review.

[35] It should always be foremost in our mind that the Federaft®as no jurisdiction
except that assigned to it by statute. The complete ouster of jurisdiction from the
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provincial superior courts in favour of vesting exclusive jurisdiction in a statutory court
requires clear and explicit statutory wording.

[36] In any event, even if | am wrong with respect to the jurisdictional question, a
resolution of the issues involved here can not be fairly or adequately achieved on the
basis of affidavit evidence alone, by this or any other Court. The allegations of fraud
beingmade by the Minister are profound and haveréaching consequences, not only

for the parties to the litigation, but for the other signatories of the impugned agreements
as well. A determination of that nature requires that the best evidence be avaitable
Court, namelyyiva voceevidence subject to vigorous and meaningful eceoaamination.

It is understandable that the best evidence is not available here since the applications now
before me are clearly intended to be dealt with in a summary fastie relevant

sections of théncome Tax Acand theFederal Court Rulesvere never intended to deal
with complex and intricate disputes of this nature nor are they procedurally designed to

allow for the type of inquiry which needs to be undertaken.

r
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[37] Given the uncertainty concerning the Federal Court's jurisdiction and the inadequacy
of summary proceedings for resolving the complex and difficult questions involved, | am
convinced that the Quebec Superiou@pwhere an action has already been commenced,
and which unquestionably has jurisdiction over the impugned contracts, is the proper
forum for the resolution of the dispute between the parties.

[38] For these reasons, both applications are stayed peheéifigal disposition of the

action in the Quebec Superior Court (court file no.-88@52021993) or, in the

alternative, resolution by the Federal Court of Appeal or the Supreme Court of Canada
ultimately determining the jurisdiction of the Court imstmatter. The monies which

have been deposited into a joint trust account by Richter & Associates in accordance with
an agreement entered into by the parties on July 23, 1999, are not to be released until all
issues have been resolved in the Quebec Sugeourt, the Federal Court Trial Division,

the Federal Court of Appeal or any other court of competent jurisdiction.
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ii) Le bien doit avoir été transféré en fraude du fisc

Minister of National Revenue (Plaintiff) v. Roger Papy (Defendant) and Candide
Michaud and Georges Dionne (Opposants) and Roland DaigneaukiiMause)

72 DTC 6474

Federal CouitTrial Division
September 22, 1972

Collection of unpaid taxe® Minister's certificate registered in Federal Codrt
Seizure of certain propertie3 Opposition to seizure by allegedvners of properties in
guestiond Income Tax Act, R.S.C. 1952, ss. 119(1) and (2) [se228&1)and223(2)
of the new Act].

It was established in a certificate filed by the Minister in the Federal Court that the
defendant owed a sum of more than $80 in back taxes and accumulated interest.
Pursuant to a write of seizure issued by the Court, several properties apparently owned by
the defendant were seized. After this, two individuals filed oppositions in respect of these
seizures, alleging that th@wned the properties in question exclusively and that the
defendant had no right to them. While admitting that these properties appeared to belong
to the opposants, the Minister contended that the documents designed to establish this
fact were simulatednd drawn up solely in order to withdraw them from the operation of

the law. The Minister asked the Court to declare these documents void and fictitious and
to uphold the execution of judgment against the defendant.

Held: The documents by which the defentlavas alleged to have transferred ownership

in the properties to the opposants were void, as being simulated and false and made to
defraud his creditors. The defendant was the true owner of the properties. The evidence
on examination and at the hearingalosed such an extensive series of inconsistencies,
contradictions and inexactitudes that the testimony given by the defendant and the
opposants had to be completely rejected. The only conclusion to be reached was that the
deeds by which the defendant parted to transfer ownership in his properties to the
opposants were carried out for the sole purpose of attempting to defraud the defendant's
creditors. There was no doubt that a transfer of property could be declared void when
such a conclusion resultém grave, specific and consistent presumptions. In the
present instance such presumptions were more than sufficient to conclude that all the
alleged sales were in fact simulated and fraudulent transfers of property.

Counsel:Denis Bouffard and Yvon Briss for the Minister. Antoine Chagnon for the
defendant; Claude Nadeau for the opposants.
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Before:Noél, A.C.J.

223(1) 223(2) 72 DTC 6474 Federal Cadntial Division Superior Federal Courts
September 22, 1972 Noél-bA74

THE ASSOCIATE CHIEF J: Upon the ifiig by the Minister of National Revenue of a
certificate establishing that, in accordance with assessments issued on December 28,
1960, defendant Roger Papy owed the sum of $53,207.91 in income tax arrears for the
years 1954, 1955, 1956, 1957 and 1958iaratidition thereto an interest at six per cent

on the sum of $29,933.81 from September 1, 1966 to the date of payment, which
certificate gas recorded at the Exchequer Court of Canada on January 23, 1967. plaintiff
was accordingly awarded judgment for #ferementioned amount against defendant

Papy, in application of s. 119(2) of theome Tax ActA writ of seizure was

subsequently issued by this Court (then the Exchequer Court), dated January 23, 1967,

and the following properties were seized:

r
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(72 DTC 6474 at 6475)

223(1) 223(2) 72 DTC 6474 Federal Codmial Division Superior Federal Courts
September 22, 72 Noél 726475

(1) an immovable situated in the city of Jacq@estier, known as No. 2517 Chatham
Street;

(2) an immovable situated in the city of JacqQestier, known as No. 614 Martel Street;
(3) a site located in the city of Jacqu@artier, knowras No. 1897 Pine Street;

(4) an immovable located in the city of Jacq@sstier, known as No. 2104 of the said
Chambly Road,;

(5) a vacant lot situated in the city of Jacg@astier, fronting on Chambly Road.

Georges Dionne filed an opposition to #azure of immovables (1), (2) and (3)
mentioned above, and Candide Michaud did likewise for immovables (4) and (5).

The two oppositions, which were drafted in English, both contain similar allegations, to
wit:

1. THAT he is the sole and true proprietdithe immoveable properties seized herein
and the defendant has no right, title or interest in or to the immoveable properties seized;
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2. THAT the immoveable properties seized herein belong to Opposant exclusively, the
whole as appears from a copy of Bg@oduced as Exhibit-0;

3. THAT the seizure of the immoveable properties herein is illegal, null and void.

Both oppositions were contested by the Minister of National Revenue in identical
allegations.

Opposants' allegations denied by Minister

The Minister denies all and every one of the allegations of the two opposants. He admits
that the immovables seized appear to be the property of the opposants, but (contends) that
the documents designed to establish this fact are simulated and drawn up satigdy in o

to withdraw them from the operation of the law, He states that the opposants are only the
prétenomof defendant Papy, a fact which, he adds, the latter has admitted. In the
Minister's submission defendant is the sole proprietor of the seized immesyabt the
oppositions before the Court were made by the Opposants on the instructions of
defendant Papy solely with a view to delaying execution of the judgment. He, therefore,
asks that this Court declare the alleged deeds void, simulated and ficthiaius order
themis-encause the Registrar of the Registry Office, Chambly Division, District of
Montreal, to register the judgment to be given in the records of the said Registry Office,
dismiss the oppositions and uphold the writ of execution anddhtestations.

Defendant's background

As defendant Papy filed no income tax returns for the years 1954, 1955, 1956, 195 and
1958 he was assessed on a net worth basis following an inquiry by the Department of
National Revenue, and on December 28, 196@beived notice of assessments for the
years 1954, 1955, 1956, 1957 and 1958. At that time, Roger Papy was the owner of
certain immovables on which no lien or mortgage was recorded, namely the immovable
located at 614 Martel Street, in the City of JaceQadier, the municipal valuation of

which was $7,720; 2517 Chatham, in the City of Jac@iagsier, the municipal valuation

of which was $4,660; 1897 Pine Street, Town of Lemoyne, County of Chambly, the
municipal valuation of which was $4,400. These projpg are now registered in the

name of Georges Dionne. Papy sold 2104 Chambly Road, City of JaCqutes,

County of Chambly, valued at $4,400, on February 12, 1959, and it is now registered in
the name of Candide Michaud, Georges Dionne purchaseddh@dperties located at

2517 Chatham Street, Jacqu@artier City, and 614 Martel Street, Jacq@zstier City,
following the sale of these properties for unpaid taxes on December 11, 1962, for
$523.30 and $604.58 respectively. The third property. nathelgne located on Pine

Street, was bought by Georges Dionne for the sum of $500, and he states he further paid
$900 in tax arrears to the Town of Lemoyne. The latter transaction, according to Dionne,
took place on April 5, 1963 or thereabouts.

First oppsant's testimony and background
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The hearing dealt with Dionne's opposition and then Michaud's. Both, however, could
have been dealt with at the same time together as the activities of defendant Papy and
Dionne and Michaud are intimately related. It app#aasthese three individuals had

known each other for a long time. Dionne stated that he had known Papy since 1934 or
1935. He said he had lost touch with him for a number of years, but ran into him again at
Laprairie, Que. in 1952. Papy was a barbehatime. He stated he bought the two

properties on

r
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Chatham Street and Martel Street in 1962, and paid ca#fiefm. He bought the other

house on Pine Street in 1963. He claimed he used money from his pension fund and
savings from his salary while he was working at Canadair in Montreal. He in fact stopped
work and was able at that point to withdraw a pension &ifg&¥00. He stated that before
ceasing work he received a salary of $80 weekly. After working for Canadair, he was out
of work a year because of illness. Since 1963 he had worked as a labourer, doing
carpentry, plumbing and painting. He stated that his s never worked. He lives in
rented accommodation at 1718 Parthenais Street in Montreal.

(72 DTC 6474 at 6476)
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In the course of being cregxamined en his sworn statement in support of his opposition

to the seizure, he said that Papy has worked for him since 1963, and he gives him ten per
cent of the rental he collects from his houses because, as he says, "he has looked after my
houses theren Chatham and Martel Streets ever since | bought them". He met Candide
Michaud, the other opposant, when he bought a truck from the latter at Papy's suggestion.
He admitted that Papy makes out the leases, pays the taxes and handles repairs on all
these buses, and he only looked after the rents for one month after they were bought.
Since that time he says Papy does everything as manager of his properties. He only
looked after them for a short period, that is while Papy was in prison. He stated that Papy
collects the rents, pays the municipal and school taxes, and then remits the difference to
him. However, he said he receives the accounts. He admitted having attended the sales of
certain property for unpaid municipal taxes, and that he was then accomipaRiagy.

He was asked who told him of the fact that there were houses being sold for unpaid taxes,
and he replied indirectly and without unduly committing himself:

A. Well, it was in the newspaper.

He said he did not know who was the owner of the prgarthe time of the sale. At
page 34 of his crossxamination on affidavit, however, he adds:
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A. | learned about it later. | knew Mr. Papy had some houses in it, because of the way
things are dealt with there, it's a bit mixed up.

There are tenants atrféi Street and Church Street, but he said in the-esaamination

on his affidavit in 1969 that he did not know their names. Dionne said he had no bank
account. He stated that the municipal valuation of the immovable on Martel Street in

1968 and 1969 wa$s§ 00 and that the one on Chatham Street was about $4,000. It was
Papy who asked him to go to Miller the lawyer, and sign the affidavit accompanying his
opposition to the seizure, "because he (Papy) was concerned in the matter also". He stated
he receivea@bout $2,000 a year in rental from the three houses. He explained he did not
look after his houses because he "was not used to so doing" and Papy was in charge.
Dionne has been married for 28 years and has eight children, the oldest 27 years old and
the yaingest 13 years. In 1969 he still had four of them at home. In 1961, the year before
he left Canadair, he was earning $4,500 a year. The following year he made only $3,0&0.
He claims he was able to save 5,0 to $75 a month. However, he said he never put any
money in the bank, but always kept it at home. He has never inherited anything. Between
1952 and the time he bought the houses in 1962, he saw Papy once a year. Since 1962 he
said he has seen him once a month to get his rent money. Papy looks afteetis re
properties because, he says, as he lives in Montreal he is not always close by. He does not
take care of repairs nor does he obtain materials for this purpose. He stated at the hearing
that he gives Papy $10 a month for doing this. Papy, he saidwegsfor some time

seven or eight years ago when he was in prison, and when he got cut, he continued to
handle his affairs. He did not inquire as to the reasons why Papy had been in prison. He
contended at the hearing that he was not the owner of therfgropePine Street, that he

merely held the mortgage, and the house belonged to one Cadiou, who went back to
France, where he now resides. When he went to the auctions and bought the two houses
for unpaid taxes, he did not know if there was a house darkdeor even whether there

was a tenant, From time to time Dionne sent Papy blank receipts, signed with his name,
and supplied others as needed. It sometimes happened that Papy signed the receipts
himself as owner, but in such cases he quickly got Dioms&gh new receipts. He

sometimes also signed leases in his name, and in such cases he later replaced it by a lease

(Exhibit R-11) signed by Dionne. Jedmuis Gamache, a

r
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tenant at 2517 Chatham Street, signed a lease on February 6, 1971 which bore the name
of Georges Dionne in red. An addendum on the back of the lease, however, was signed in
pencil by Roger Papyhis tenant stated that he always paid his rent in cash to Papy, and
then would receive a receipt signed with Dionne's name, but the latter was never there at
the time. Gamache knew Papy had accommodation to let because there was a notice to
that effectn the shopping centre. He went to the place indicated on the notice and Papy
showed him the premises. An action was brought by Dionne against Léopold Lapointe;
the whole action was drafted by Papy, and Dionne stated that he signed it. Dionne said he
did na know Lapointe, although he was a tenant in his house at Pine Street. Dionne

19



admitted he bought another property from Papy on Vermont Street in 1952, which he
paid for at the rate of $38 a month. Papy prepared two balance sheets in 1970 and 1971.
Dionne sated, however, that he never questioned Papy concerning the management of his
properties. Papy, Dionne said, set the rentals; if he wanted to charge a certain rental, he
spoke to Dionne about it, and the latter said "that's fine". He was shown a seaembf
assistance cheques for the tenant of one of his houses, Roméo Therrien, and he said he
had never seen them; they had all been made payable to Papy. Nor had he ever seen a
cheque in the amount of $3,800 (Exhibi2R or R23). Papy had never spokenhim

about this cheque. He said perhaps it was a cheque paid by the insurance company for
damage caused by vandalism to a building he owned. The lease of Mrs. Girard
Charpentier for an apartment at 2517 Chatham Street, JaCquisr City, was signed

by Roger Papy as owner. Dionne attempted to explain this signature by saying that Papy
perhaps tried to get hold of him and could not do so. He stated he had never seen this
lease, Exhibit R23. As for that of Marcel Beaudet, ExhibitZ&, Roger Papy signetas
admisand "on behalf of Georges Dionne". However, Papy ensured that the rental would
be paid to him by writing on the back of this learegr alia, the following:

(72 DTC 6474 at 6477)
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It is agreed that all rental win be payable to Roger Papy at his residence, 2104 Chambly
Road, and that any payment made to anyone other than thesidten be held invalid.

The lease to Gérard BouchaExhibit R25, at 2517 Chatham Street, dated February 12,
1968, is signed by Roger Papy as owner.

Dionne stated that he Spent nearly $1,150 for the two immovables on Chatham Street and
Martel Street, and that he had to spend another amount for the &neeoStreet, and

$800 on repairs. He said that he acquired these properties because he wanted to invest his
money. He, however, had no plans to buy other houses after purchasing those owned by
Papy. He only commissioned Papy to act for him a monthtategoroperties were

purchased. He stated he had declared the income from rents in his income tax. Dionne
claims he made certain repairs to the immovable on Martel Street. He said he put on a
new roof and repaired the doors. He paid for these repairs witleyrfrom the rentals.

He commissioned Papy to look after his properties because, he said, "he was the only
person | knew who could do it, and Papy lived not far from the properties, and | live in
Montreal”. The evidence indicates, however, that he livesame distance as Papy from

the properties. Dionne stated that when he bought the properties "he had no intention of
asking Papy to manage his properties, but” said he (and this is a strange reply) "he
intended to manage them himself in a certain sense".

Philippe Chartier, who conducts inquiries for the Department of National Revenue, stated

that on January 31, 1967 he went to Papy's residence at 2104 Chambly, where certain
seized assets belonging to the latter were being sold, and he said Dionnesemaisgme
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put in a bid for the seized items, which included records, books, television sets, radios,
etc.

Facts concerning second opposant

Let us now look at the opposition of Candide Michaud. The latter bought the house
situated at 2104 Chambly Road in idia 1948, from one Limoges, a fireman, on terms of
$40 a month. Limoges however sold this property to his brathiaw Tremblay, some

time after the purchase of the house by Michaud, and the latter continued his payments to
Tremblay. Michaud bought lot66 and 167 of division 132 in 1950, at $10 a month,

from one Mrs. Tousignant, and Mrs. Michaud stated
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that '‘we borrowed $500 from Roger Papy to finish paying for the lots". She also said that
she and her husband "borrowed $1,000 from Papy to repay $1,800 at the end of 1952, and
to enlarge our house at 2104 Chambly Road". Mrs. Michaud said that "Papy made us sign
a promise of sale to guarantee the balance of the two loans (mentioned above). We
finished paying our loans to Mr. Papy and he never gave us a release". According to Mrs.
Michaud he apparently removed the said promise of sale document from the apartment
during their absence. She said that in 1959 Papy apparently confirmed, by a deed of sale
before notary Lemieux, on February 12, 1959, that Michaud was the true owner of the
aforementioned properties, a final release having been given. Mrs. Michaud stdted, a

this was corroborated by her husband, that the atmosphere in the house (and | believe this
refers to the presence of Papy in the house for a considerable time as a lodger, which
made Mr. Michaud ill, according to his testimony during ci@samination a his sworn
statement) forced them to move in 1962 and take up residence at 3280 Rouville Street,
where they now live. They were not to return to the house they left, which they both

claim belongs to them. Mrs. Michaud stated that in 1967 she was woskag/aitress in

the Lincoln Restaurant, at 85 Wilson Boulevard, Jac@aasier City, and Papy

sometimes came to see her at the restaurant, asking her to sign receipts. She added that
Papy often used threats in making these requests, and that Papy wasd@siked her

to keep quiet if the tax inspectors came to question her, she added "we are afraid of him".
Three authentic deeds concerning the alleged Michaud properties were submitted as
exhibits at the hearing. One, dated March 12, 1953\Mtatediat Emma Tousignant

sold to Roger Papy lots Nos. 166 and 167 in the subdivision of original lot No. 132, in the
plan and official book of reference of Longueuil parish. Another, dated October 1, 1953
(M-6), stated that Rosaire Tremblay, welder, of Monfreald to Candide Michaud lot

No. 165 of the subdivision of original lot No. 23B5, in the plan and official book of
reference of Longueuil parish, a property which the seller had acquired from Marcel
Limoges in 1947. This deed also includes a trangfdreoproperty to Papy. Finally, the

third, dated February 12 (Exhibitv)), in which Roger Papy sold to Candide Michaud
subdivisions 16966 and 167 of original lot 132, the whole for the sum of $1500.

Candide Michaud has worked for the Post Office Depant since 1945; he initially

21



earned $0.53 an hour, but is now receiving a salary of $7,003 a year. Michaud said Papy
lived in his house in 1954, and that he is still living in the house. Papy asked him if he
could stay there, he said, and he agreed, apg pPaid them $40 a month for board and
lodging. Michaud stated that he bought the house on Chambly Road for $1,500 and, he
added, for other consideration. Michaud does not recall having signed any ateeder

on that occasion; however, he stated he relneesnhaving signed another document

before notary Lemieux, and the testimony of the official receiver of the records of the late
Mr. Lemieux indicates that immediately after the entry of the deed for the
aforementioned sale in the notary's register theeamierasure which could well have

been this document. Moreover, the Court was able to see that an entry had been erased on
the original of the register page at that point. Michaud stated that he had never tried to
evict Papy from the house, which he claiis still his, and where Papy is still living, and

as in the case of Dionne, where he is collecting the rent from the apartments located
there, looking after repairs, signing certain leases, negotiating all of them, and paying the
taxes with the money fro the rent which Michaud claims he sends Papy as required,

after first having received it from Papy. On one occasion Papy in fact signed a lease as
owner (Exhibit R12), and Michaud hastened to add, "but | signed another lease the same
day". He said he mas no profit from the house, but could not explain why he has kept it
for so long. He said he had never put it up for sale. Moreover, he was quite surprised to
learn that a "House for Sale" sign had been up on the lot for some time.

(72 DTC 6474 at 6478)
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Defendant's testimony

At the hearing Papy stated that there had been no collusion between Dionne or Michaud
and himself. He acknowledged his tabthe Minister of National Revenue, but said he

is unable to pay it because he has been out of work for 5 years, is under

r
72 DTC6474 at 647

medical care and is a permanent invalid suffering from emphysema. He stated that he
agreed to manage the properties of Dionne and Michaud, provided "it was done my way".
If Dionne interfered, he said, no one had any authority and the tomtiexf the rent

became more difficult. He admitted that he collected the rent, but said he kept the money
for a while and gave it to Dionne or Michaud at the middle of the month. He also issued
receipts on receipt of the rental, using blank receipts diggéionne. In cross

examination, Papy had to admit that he continued to make the same accounting entries in
a black book (Exhibit RB0) after the sale of his properties as he had before their sale. He
said he had acted as manager for others besidesdamuhMichaud, but when asked to
specify, he hedged and could not give any names. Counsel for the plaintiff showed him a
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cheque for $19,000 which he received in 1962, but he claimed he paid $4,000 as
commission, and another of $2,200 in his name whictletewred from Mrs. Angelina

Roy, to whom he sold receivables. He also received a cheque for $7,925 in 1962. He had
to admit that he had received substantial amounts at that time, and this was precisely at
the time when his properties were sold for4payment of municipal taxes. He claimed

that one Cadiou still is owner of the property on Pine Street, but that Dionne collects the
rent. It is unlikely that, unaided, Dionne could have purchased the properties he claims he
bought. He did not in fact have thecessary funds to buy these houses at the time. He

had eight children, and in 1962 he was in and was not working. His wife was not working
either. Further, he had to pay a monthly rental although he was owner of three houses. If
tax is deducted from his say of $3,500 to $4,000 per annum, there is very little left to

feed and care for a family of eight children. Further, he had to pay $38 a month for
another property on Vermont Street which he had bought from Papy. He certainly did not
have the necessamyrids to purchase these properties, even if he had received $750 from
his pension fund. Moreover, at about the same time he bought a truck from Michaud
through Papy, for which he paid $200. Between December 20, 1962 and 1963 he
apparently spent about $5,580ich he definitely did not have, and which undoubtedly

had to come from some third person. He also stated he had never borrowed from anyone,
though as we have seen he had to support a large family, and his income while he was
working was quite modest, dnvas even more so after he ceased working for Canadair.

He stated that he had saved money at the rate of $60 a week. That does not seem humanly
possible with the family responsibilities he had. Further, he asks us to believe that he had
an additional surof $2,000 available at that time to buy a claim for a debt of $4,000

from his friend Papy.

(72 DTC 6474 at 6479)
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Evidence conflicts with testiony

Let us now look at the position of Papy when his income for the years 1954 to 1958 was
established on a net worth basis. According to the report prepared by the Department's
investigator he apparently had nearly $200,000 in cash, loans or propergtirSBemater

he had no property left and was receiving social assistance, which moreover he even
continues to receive as he collects the rental from the houses he claims to have sold to
Dionne or Michaud. Is it conceivable that in 1962 and 1963, at a thea as we have

seen he had funds available, Papy would have allowed his properties on Chatham Street
in the city of Jacque€artier, and Martel Street in the same municipality, to be sold for
unpaid taxes without ensuring that he retained control of tiorthe sought to contend

at the hearing that the Pine Street property belonged not to him but to a Frenchman
named Cadiou who had returned to France, where he now is. It is true that in a decision
of the Superior Court for Quebec, concerning the transectioncluded between Papy

and Dionne, Challies J. stated that there was not sufficient evidence of fraud or intent to
defraud Papy's creditors to justify voiding the transactions, and he in fact appears to say it
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was not ownership that was transferreddmitially the mortgage Papy held against one
Cadiou. That judgment obviously was based on the evidence the judge had before him. In
the case at bar, the evidence conflicts with Dionne's testimony on examination, in which
he says he is the owner of this pedp, that he purchased it from Papy and where he
contends that he receives the rent from the house which Papy manages. Moreover, why

would these

r
72 DTC 6474 at 64¢

two deeds have been concluded on the same day, April 4, 1963, one for the mortgage and
the other to transfer to Dionne "all his (Papy's) rights, shares, interests and claims which
he has and may have in the immovabiiethe purpose was only to transfer the

mortgage? The only conclusion that one can reach in view of these facts is that by these
transfers (including that of the property on Pine Street), Papy sought to create a situation
of insolvency in order to defrauds creditors and even using, when necessary, the sale

for unpaid taxes to attain his objective. Plaintiff requests that | cancel these sales to if
Michaud, including the two sales for unpaid taxes on the basis that they are simulated.
Though many decisianexist in which deeds of sale have been cancelled on such

grounds, | have not been able to find any where the sale in question was for failure to pay
taxes. Does this mean that it is never possible to cancel a sale sanctioned by a judgment,
in which the poperties have been sold to purchasers who placed bids, either alone or with
other persons, before acquiring ownership? if it is a sale made in good faith the title is
certainly unimpeachable, but& as | find in this casé steps were taken by Pafuy

conceal his rights with the aid of a friend as obliging as Dionne was, and is, | feel it is
possible to cancel all the transfers made by Papy, even including those made for failure to
pay taxes. It is clear that the two properties sold at auction paiditexes and purchased

by Dionne were sold only for the amount of the taxes, prices which were much lower

than the value of the properties, and they were sold at a time when Papy certainly had the
funds necessary to pay the taxes owed. Further, he tisggkak to recover his properties

within the time prescribed by law, and he had the means to recover them at that time.
Indeed, if the presumptions are sufficiently grave, specific and consistent to support the
conclusion that we are dealing, in all thensters from Papy to Dionne, with sales which

are not only simulated but also fraudulent, these transfers may be cancelled. The sales by
Papy to his friend and protege Dionne at ridiculous prices, the fact that Dionne cannot
explain where he got the moneyluy them, the fact that Papy remained in possession of
the properties after the alleged sales and his actions as owner up to the present time,
convince me that these deeds are simulated and fraudulent. The attitude of Dionne, and of
Michaud as well, theilack of interest in these properties, the fact that Dionne never lived

in any of the apartments of his alleged properties, when he has to pay rent elsewhere, the
fact that while he says he is a general handyman, he does not repair his houses, but Papy
gives such work to others when Dionne is a craftsman, that he does not even decide on
the repairs to be done, the decision always being taken by Papy, and the blind confidence
which he seems to have in his friend Papy, whom he nevertheless was vilifyigigargo
previously in his crosexamination, all convince me that this is a well orchestrated
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scheme, definitely led by Papy, teus ex machinaho from the beginning of the
investigation conducted by officers of the Department of National Revenue hasislone
best to juggle his property with the aid of his two puppets Dionne and Michaud, whom he
manipulates either by threats, as stated by Mrs. Michaud, or by promises of bequests to
the Michaud children, as is indicated by the draft will drawn up by thelRoust

Company at the request of Papy, who swore at the hearing that he had never consulted
this company to have a win made up, but had to admit he had in fact consulted it when he
was shown the document from the company, which showed that he intermbepiéath

a part of his property to the Michaud children. As far as Dionne is concerned, he must
have been compensated by Papy for the use made of his name by the latter, and he had
and still has great need of his assistance, considering this gentlemeamcsd straits, as
indicated by the evidence.

(72 DTC 6474 at 6480)
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Moreover, Michaud, crossxamined on his affidavit, stated in 1970 thatiad not

returned to the house on Chambly Street where Papy now lives, since 1964. At the
hearing he said he had returned since then, and he appears quite recently to have taken a
fresh interest in a property which he had abandoned six years previogsigstimony

at the hearing is also surprising for one who claims he is a property owner. In fact, he did
not know whether the house he claims to own is insured, and he does not know his
tenants. We have also seen that he could not explain why he hadrtbesproperty,

and he does not even know that the house is presently up for sale.

r
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Opposants' testimony full of contradictions

With regard to Dionne, his testimony at the hearing also contains many contradictions
with his statemets in the crosexamination on the affidavit which accompanied his
opposition. In addition, he does not even know the exact street number of one of the
properties he claims to own, namely that on Chatham Street, which he described as
number 2537, when i in fact 2517. He does not know his alleged tenants either, and
did not know that in some cases Papy had signed leases as the owner, or that the latter
collected rent in his own name, and here | refer to the social assistance cheques for
tenants in theduses made payable to Papy.
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Michaud's memory was also often faulty. He does not seem to know what happened
between himself and Papy. He no longer remembers where he got the necessary funds,
namely $1,500, to purchase Papy's property. In his examindtismoney came from

his father, at the hearing he stated that it came from his brother and his wife stated in her
testimony that he received it from his mother. It was well orchestrated but the violins
were not always in tune, and once again it all renaleagsher discordant and false sound.

Dionne also contradicted himself frequently. He stated first that he had hired Papy and
paid him five per cent of the amounts received. Then he said it was ten per cent, and
finally, at the hearing, he said he paicht$810 a month for his management services, and
ultimately, that the remuneration altered from year to year. The truth is that Papy received
no remuneration, for the simple reason that he collected and pocketed, and still pockets,
the income from the propers, while compensating Dionne and Michaud for their

services. In his examination for discovery Dionne said he paid Papy every three months.
At the hearing he is now claiming it was every month. Michaud is not much better, when
he says at the hearing that second document was signed when he bought the property
on Chambly Road from Papy. He forgot, however, that on March 10, 1970, in his
examination, he had stated that a second document was signed on November 12, 1969. In
1970 he said he had not seen Plapyhree years. At the hearing he now claims he saw

him every month, and was in constant communication with him. He stated at the hearing
he collected $85 a month, that is, the income from rental of the Chambly Road house.
However, he forgot he had sardhis examination in 1970 that he had never received a
cent of rent or income for the immovable in question over a period of six years.

Transfer of property fraudulent

The evidence on examination and at the hearing discloses such an extensive series of
incoherent statements of inconsistencies, contradictions and inexactitudes that | must
wholly reject the testimony of the three individuals in question, whose veracity and
credibility | find impossible to accept.

| must therefore conclude that the transferade by the alleged deeds of sale in relation
to the seized properties in the present case are not only simulated but fraudulent.

There is no doubt that a transfer of property may be declared void, even if there is no
direct evidence of a conspiracydefraud, when such a conclusion results from grave,
specific and consistent presumptions, and a simulated and fraudulent sale may be
challenged by a creditor even after the lapse of a year, and even, | should add, if the debt
was incurred after such sa(@rien v. Brunet1953,La Revue Légal, p,; Perras v.

Brault, (1940) D.L.R. 4Boulanger v. Caisse Populair60 Q.B. 538Guay v.

Desmarais (1930) 38 R.L. (N.S.) 559.)

| find sufficiently grave, specific and conclusive presumptions in this case ¢tuden

that all the alleged sales, including the sales for failure to pay municipal taxes, were
simulated and fraudulent transfers of property. In support of this conclusion we need only
consider the following facts: the close ties of friendship linkingoghgosants and Papy,
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